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STATE OF W SCONSI N : | N SUPREME COURT
State of W sconsin, FILED
Pl ai ntiff-Respondent, JUN 22, 1999
V. Marilyn L. Graves
Clerk of St_Jpreme Court
Darrin D. Burns, Madison, Wi

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

11 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is a
review of an unpublished decision of the court of appeals, State
v. Burns, No. 96-3615-CR, unpublished slip op. (Ws. C. App
February 5, 1998), affirm ng the judgnent of conviction and the
order of the Grcuit Court for Waupaca County, John P. Hoffmann,
Jr., Judge, denying the post-conviction notion of the defendant
Darrin D. Burns for relief fromthe judgnent.

2 The issue presented is whether Ws. Stat. § 972.13(1)
(1993-94)' requires that a defendant expressly and personally
articulate a plea of guilty or no contest on the record in open

court in order for a judgnent of conviction to be entered on the

! Wsconsin Stat. § 972.13(1)(1993-94) provides: "A judgnent
of conviction shall be entered upon a verdict of guilty by the
jury, a finding of guilty by the court in cases where a jury is
wai ved, or a plea of guilty or no contest."”

Al l subsequent references to the Wsconsin Statutes are to
the 1993-94 text unless otherw se not ed.

1
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pl ea. The record in this case is clear that the defendant was
never directly asked in open court "How do you plead?" to the
charged offense and that he never stated his plea to the charged
of fense on the record.

13 We affirmthe judgnment of conviction in this case, even
t hough the defendant did not expressly and personally articul ate
a plea of no contest on the record in open court, because the
only inference possible from the totality of the facts and
circunstances in the record is that the defendant intended to
plead no contest. Indeed in this case the defendant
acknow edges, as he nust, that the record anply and clearly
denonstrates that he intended to enter a plea of no contest when
he cane to court on January 16, 1996.2 Defendant's brief at 6.

14 Despite our decision in this case, this court has deep
and continui ng concerns about affirmng a conviction based on a
plea of guilty or no contest when the defendant has not expressly
and personally articulated the plea on the record in open court.
Pl eading guilty or no contest is a serious event, a "serious and

sobering occasion."?

By entering such pleas, defendants relieve
the state of the heavy burden of proving their guilt beyond a
reasonabl e doubt. They also give up inportant constitutional

rights and expose thenselves to conviction and incarceration. A

> The defendant does not contest his understanding of the
proceedi ngs and accordingly has not filed a notion to wthdraw
his plea in this case. H s position instead is that he never
entered a pl ea.

% Santobello v. New York, 404 U.S. 257, 264 (1971) (Dougl as,
J., concurring).
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def endant expressly and personally pleading guilty or no contest
on the record in open court is the best way for a circuit court
to assure itself that the defendant has personally made the
decision to so plead.

15 Crcuit courts have many obligations during a plea
hearing to ensure that statutory and constitutional requirenents
are nmet and that justice is done. W recognize that circuit
courts are at the sanme tinme under trenendous pressure to handl e
ever-increasing casel oads and to manage t he casel oads
efficiently. The circuit courts nmay therefore feel conpelled to
usher defendants through the court process as quickly as
possible. Despite the tine pressures, however, no circuit court
can invite or condone a less than adequate plea hearing in the
nanme of expedi ency.

16 Recogni zing the circuit courts' responsibility to do
justice and to nmnage caseloads efficiently, this court urges
circuit courts to follow the wusual and strongly preferred
practice of asking defendants directly and personally in open
court and on the record how they plead to the charged offenses

and of entering the pleas on the record.® In that way, justice

* SM32, Ws. JI Criminal (Rel. No. 33-6/95) sets forth the
guestions a circuit court should ask in accepting a plea of
guilty. One such question is "How do you plead?" Although we
have adnonished circuit courts "to give substantial heed to the
explicit directions contained [in SM 32] when accepting a plea of
guilty or no contest,”" we have not required circuit courts to
foll ow SM 32. State v. Bartelt, 112 Ws. 2d 467, 484 n.3, 334
N.W2d 91 (1983); State v. Bangert, 131 Ws. 2d 246, 270-71, 389
N.W2d 12 (1986).
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is admnistered by circuit courts and appeals that m ght

otherwi se result are averted.

17 The facts necessary to this review are undi sputed. On
Cctober 16, 1995, the defendant was charged with hom cide by
operation of a vehicle contrary to Ws. Stat. 8§ 940.09(1)(a) and
(D (b). On Novenber 7, 1995, the defendant pled not guilty to
t hese charges.

18 On January 16, 1996, in open court and in the presence
of the defendant, defense counsel infornmed the circuit court that
with respect to the charge of hom cide by operation of a vehicle
while having a prohibited blood-alcohol concentration, the
def endant was prepared to change his plea fromnnot guilty to no
cont est .

19 The defendant conpl eted and signed a plea questionnaire
and waiver of rights formon the norning of the hearing, and the
form was filed with the circuit court. The conpleted plea

questionnaire and waiver of rights form states, anobng other

matters, the followng: |, the defendant, "wish to enter a plea
of no contest"” to the charge; "I understand that | am giving up
the following [enunerated] rights by this plea”; | "understand

that | can be found guilty by the Judge if ny plea is accepted”;
"l have "discuss[ed} this case with ny |lawer"; "I have read or
had read to nme this questionnaire, understand it, and [have]

answered all questions truthfully"; and "I am neking this
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decision to enter this plea of nmy own free wll." Def ense
counsel also signed the plea questionnaire and waiver of rights
form checking the box stating that counsel has read the
questionnaire to the client and believes that the "client does in
fact understand this questionnaire and is entering this plea of
his own free wll."

110 Although the witten plea questionnaire and waiver of
rights form contains |anguage indicating that a defendant is
pl eadi ng no contest by signing the form the totality of the form
reflects the signatory's intention to enter a plea of no contest
in the future and an understanding of the consequences of the
future plea should it be accepted and entered by the court. The
intention at the signing of the form to enter a plea in the
future is not the sane as stating in the present tense "I plead
no contest."

11 The circuit court engaged in an on-the-record coll oquy
with the defendant to establish that the defendant understood the
witten plea questionnaire and waiver of rights form that the
def endant was entering the plea voluntarily; that the defendant
was aware of the potential penalties; and that the defendant
understood that by entering a plea he would waive inportant
constitutional rights.

12 The coll oquy on January 16, 1996, was as foll ows:

MR. JOHNSON [defense counsel]: . . . My client is
prepared today to change his plea to Count 2 of the
information to that of no contest, and we anticipate
t hat subsequent to that, to the acceptance of that plea
that Count 1 would be dism ssed.
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THE COURT: WIl there be a request for a pre-
sent ence?

M. JOHNSON: Yes, Your Honor.

M. SNDER [prosecuting attorney]: Yes, your
Honor .

THE COURT: Do you have a pl ea questionnaire?
MR, JOHNSON:  Yes, Your Honor.

THE COURT: M. Burns, you conpleted the plea
guestionnaire and wai ver of rights formtoday?

MR. BURNS: Yes, sir.
THE COURT: And did you understand that fornf
MR. BURNS: Yes, sir.

THE COURT: Have you had enough tine to discuss
this matter with Attorney Johnson?

M . BURNS: Yes, Your Honor.

THE COURT: Do you understand the various rights,
i ncluding constitutional rights, that are set forth in
the pl ea questionnaire and wai ver of rights fornf

MR. BURNS: Yes, sir.

THE COURT: Do you understand that you are giving
up those rights by entry of your plea?

M. BURNS: Yes, sir

THE COURT: Do you understand you would give up a
constitutional right to trial by jury, a constitutional
right to confront or to face your accusers, a
constitutional right not to incrimnate yourself, which
means that you have a right to remain silent, and a
right to present evidence on your own behalf and to
require witnesses to cone to court and testify on your
behalf? Do you understand those rights that you are
gi ving up?

MR. BURNS: Yes, sir.
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THE COURT: Do you have any questions that you
wsh to ask the <court in regard to the plea
guestionnaire and wai ver of rights fornf

MR. BURNS: No, sir.

THE COURT: Have you had enough tinme to thoroughly
di scuss this case and the effects of your plea to this
of fense with Attorney Johnson?

MR BURNS: Yes.

THE COURT: M. Johnson, have you had enough tinme
to thoroughly discuss this case and the effects of the
plea with your client?

MR, JOHNSON: Yes, Your Honor.

THE COURT: Do you believe that his plea is being
entered know ngly, voluntarily, and intelligently?

MR, JOHNSON:  Yes, Your Honor.

THE COURT: Do you believe he understands the
nature of the charges against him the effect of his
pl ea, and the elenments of the crine?

MR, JOHNSON: Yes, Your Honor.

THE COURT: The <court wll find that the
defendant's plea to Count 2 is being entered know ngly,
vol untarily, and intelligently. I believe the
defendant has had sufficient tinme to confer wth his
attorney. I believe the defendant understands the
nature of the charge against him the effect of his
plea, and the elenents of the crine. . I wll

accept the defendant's plea and find thé defendant
guilty of Count 2 .

13 The circuit court never nentioned in this plea colloquy

that the proposed plea was a plea of no contest and never asked
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the defendant for his plea. At no tine did the circuit court ask
the defendant how he pleads to the charge, whether his plea to
the charge is no contest, or whether his attorney's statenent
that the defendant "is prepared today to change his plea" of not
guilty to that of no contest is correct. It is beyond dispute
that neither the defendant nor the defense counsel nor the
circuit court ever said on the record that the defendant was in
fact then and there pleading no contest to the charged offense.
Therefore, it is beyond dispute that the defendant did not
expressly and personally plead to the charged offense on the
record in open court.

124 1t is clear, however, from the record in this case,
that is, fromthe witten plea questionnaire and waiver of rights
form and the plea colloquy, that the defendant intended to pl ead
no contest to the charged offense. The circuit court accepted
what the defendant, his counsel and the circuit court assunmed was
the defendant's plea of no contest, dismssed one of the
charges,® and set the matter over for sentencing. On April 24,
1996, the circuit court sentenced the defendant to an
indeterm nate prison termnot to exceed ten years.

115 On Cctober 10, 1996, the defendant filed a notion to
vacate the judgnment of conviction of hom cide by operation of a
vehicle wth a prohibited alcohol concentration on the ground

that he was never directly asked at the plea hearing whether he

®> The charge under Ws. Stat. § 940.09(1)(a) was dism ssed
by the circuit court.



No. 96- 3615-CR

wi shed to enter a plea and he never stated his plea to the
charged offense on the record in open court. The def endant
argues that because he did not expressly and personally state on
the record that he was pleading no contest, no valid judgnent of
conviction could be entered. The defendant rests his argunent on
Ws. Stat. 8 972.13(1), which provides that a judgnent of
conviction shall be entered upon a plea of guilty or no contest.
16 The «circuit court denied the defendant's post-
conviction notion. On appeal, the court of appeals affirnmed the
j udgnent of conviction and the order of the circuit court. The
court of appeals declared that a valid plea under Ws. Stat.
8§ 972.13(1) does not require "a specific utterance such as 'I

pl ead no contest.'"®

® The court of appeals relied on State v. Salentine, 206
Ws. 2d 418, 426-27, 557 N.W2d 439 (C. App. 1996), which held
that the utterance "I plead no contest” was not required.

Three unpubl i shed decisions of the court of appeals present
a substantially simlar factual situation as presented in this
case. State v. Gordon, Case No. 95-0496-CR (Ct. App. 1995);
State v. Carson, Case. No. 95-2526-CR (Ct. App. 1996); and State
v. Lanmson, Case No. 96-0003-CR (Ct. App. 1996). In Gordon, the
court of appeals held that the failure of the defendant to
personally enter a plea of gquilty or no contest warranted

vacating the judgnment of conviction. In Larson and Carson, the
court of appeals held that the judgnents of conviction should be
affirmed. In all three cases, the circuit court referred to the

defendant's guilty pl ea.

In the present case, the circuit court never nentioned that
the defendant's plea was no contest. At no tinme did the circuit
court personally verify wth the defendant what plea he was going
to enter or even that he "wished" to enter a no contest or guilty
pl ea. Al though defense counsel stated at the outset of the
hearing that his client "is prepared to change his plea . . . to
that of no contest,” the circuit court failed to take even the
rudi mentary step of asking the defendant if that was true.
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117 W agree with the State and the defendant that the
decision to plead guilty or no contest nust be nade personally by
t he defendant and that the defendant in this case did personally
make that decision. The issue of |law presented in this case is,
however, whether the defendant nust expressly and personally
state that personal decision to plead no contest on the record in
open court or whether the defendant's intent to plead no contest
may be inferred fromthe record.

118 The defendant urges that a strict rule of procedure be
adopted requiring defendants to personally, directly and
specifically state their pleas of guilty or no contest on the
record in open court in order for the circuit court to enter a
j udgnment of conviction. Inasnmuch as the defendant, as we stated
previ ously, acknow edges that the record in this case anply and
clearly denonstrates that he intended to enter a plea of no
contest when he cane to court on January 16, 1996, the
defendant's position in this case is one of form rather than of
subst ance.

119 The defendant cites no statutory or case authority
specifically requiring defendants to expressly and personally

state their pleas of guilty or no contest on the record in open

10
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court. Nor do we find any such direct authority to support the
def endant's position.’

20 For instance, Ws. Stat. 8 971.06(1) nerely sets out
the types of pleas a defendant may make: gquilty, not guilty, no
contest, or not gquilty by reason of nental disease or defect.
This provision is silent about how defendants are to nake their
pl eas. Wsconsin Stat. 8 971.06(2) provides that if a defendant
stands nute, or refuses to plead, the circuit court may direct
the entry of a plea of not guilty on the defendant's behalf. In
this case the defendant did not stand nute or refuse to plead,
but also did not expressly and personally plead to the charged
of f ense.

121 Further, Ws. Stat. 8 971.08(1) requires the circuit
court to take the follow ng steps before accepting a guilty or no
contest plea:

1) address the defendant personally and determ ne that the
plea is made voluntarily with understanding of the nature of the

charge and the potential punishment if convicted,

" The defendant also clains, wthout developing the
argunent, that in this case the circuit court's entry of the
judgnment of conviction without first obtaining the defendant's
personal articulation of the plea of no contest in open court on
the record constituted a violation of due process. W agree with
the State that the defendant has confused the due process
requirenent that a defendant's decision to plead guilty or no
contest be "know ngly, voluntarily, and intelligently" nmade by a
defendant, State v. Bangert, 131 Ws. 2d 246, 257, 389 N.w2d 12
(1986), with the defendant's asserted position in this case that
def endants nust expressly and personally convey their pleas in
open court on the record.

11
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2) make such inquiry as satisfies it that the defendant in
fact coommtted the crinme charged, and

3) advise the defendant who is not a United States citizen
of the possibility of deportation if the defendant pleads guilty
or no contest.

122 Wsconsin Stat. § 971.08(1) does not require the
circuit court to ask the defendant to state his or her plea
expressly and personally in open court.

123 Finally, Ws. Stat. § 972.13(1), upon which the
defendant relies, states that "a judgment of conviction shall be
entered upon a verdict of guilty by the jury, a finding of guilty
by the court in cases where a jury is waived, or a plea of guilty
or no contest.” Again, the statute does not describe how
def endants shoul d nmake their pleas.

124 We agree with the court of appeals that the circuit
court's failure to ask the defendant, "how do you plead?, " and
the defendant's failure to answer on the record, "I plead no
contest,"” are not fatal to the conviction in the present case in
which it is clear that the only inference possible from the
totality of the facts and circunstances in the record is that the
def endant intended to plead no contest.

25 Here, the defendant conpleted and signed a plea
guestionnaire and waiver of rights form in which he stated he
"W shed" to plead no contest to the charged offense. After
signing the formand imediately prior to the on-the-record plea
col l oquy between the circuit court and the defendant, the form

was filed with the circuit court. At the opening of the

12
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proceedi ng, defense counsel informed the circuit court in the
presence of the defendant that the defendant was "prepared"” to
change his plea to no contest. The defendant responded
affirmatively to the circuit court's nunerous questions about the
pl ea questionnaire and wai ver of rights form and about whether he
understood the charges, the effects of the plea, and what rights
he was giving up. It is clear, and the defendant does not
di spute, that this record anply and clearly denonstrates that he
intended to enter a plea of no contest when he cane to court on
January 16, 1996.

126 Wt agree with the court of appeals that the nagi c words
"I plead no contest" are not necessarily required for a valid
conviction based on a plea of no contest under Ws. Stat.
8§ 972.13(1). Al though «circuit courts nust be vigilant in
ensuring that defendants expressly and personally state their
pleas on the record, in this case we can reliably and w thout
doubt conclude that the circuit court's oversight in not asking
t he def endant "how do you plead?" and in not having the defendant
respond to this question did not overcone the defendant's obvi ous
intent to plead no contest. The record denonstrates that the
only inference possible from the totality of the facts and
circunstances of this case is that this defendant intended to
pl ead no contest.

127 In sum although the strongly preferred practice is
that circuit courts elicit fromdefendants a response of "guilty"
or "no contest" to the question "how do you plead?, " when a

circuit court has failed to do so, a reviewing court may hold

13
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that a defendant made such a plea when the only inference
possible fromthe totality of the facts and circunstances in the
record is that the defendant intended to plead no contest (or
guilty, as the case may be).

28 For the reasons set forth, we affirm the decision of
the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.

14
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129 ANN WALSH BRADLEY, J. (Dissenting). The ultimte

gquestion in many cases is where do you draw the |line. Because |

draw the line differently than does the majority, | respectfully
di ssent.
130 | begin with a basic prem se: that the purpose of a

plea hearing is to have the defendant enter a plea. Here, the
record reflects that the defendant never entered a plea so the
majority is forced to infer the entry of a plea from the
ci rcunst ances.

131 | agree that we can appropriately infer all of the
requirenents of a validly nmade plea, save one: that the plea was
actual ly nmade. W can infer that the plea is freely and

voluntarily nmade. State v. Bangert, 131 Ws. 2d 246, 274-75, 389

N.W2d 12 (1986). W can infer that the defendant know ngly
wai ves his rights. State v. Myederndorfer, 141 Ws. 2d 823, 826-

28, 416 N.W2d 627 (C. App. 1987). W can infer that the
def endant understands the nature of the offense. Bangert, 131
Ws. 2d at 268. W can infer that the defendant understands the

potential punishment. State v. Van Canp, 213 Ws. 2d 131, 143

569 N.W2d 577 (1997). But | draw the line here. Were no plea
has been nade, | would not infer a plea.

132 Wsconsin Stat. 8§ 971.08 sets forth the procedures a
circuit court nust follow in order to insure that a defendant’s
plea is entered knowingly and voluntarily. The mgjority is
correct that the statute does not explicitly require “the circuit
court to ask the defendant to state his or her plea expressly and

in open court.” Majority op. at 12.
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133 However, | do not find that fact to be instructive

st at ed:

| t

Pleas of guilty and no contest; wthdrawal thereof.
(1) Before the court accepts a plea of gqguilty or no
contest, it shall do all of the follow ng:

(a) Address the defendant personally and determ ne
that the plea is nade voluntarily w th understandi ng of
the nature of the charge and the potential punishnment
if convicted .

(c) Address the defendant personally and advise
the defendant as follows: "If you are not a citizen of
the United States of Anerica, you are advised that a
plea of guilty or no contest for the offense with which
you are charged may result in deportation, the
exclusion from adm ssion to this country or the denial
of naturalization, under federal |aw "

(2) If a court fails to advise a defendant as
required by sub. (1) (c) and a defendant |ater shows
that the plea is likely to result in the defendant's
deportation, exclusion from admssion to this country
or deni al of nat ural i zati on, the court on the
defendant's notion shall vacate any applicabl e judgnent
against the defendant and permt the defendant to
withdraw the plea and enter another plea. This
subsection does not limt the ability to wthdraw a
plea of guilty or no contest on any other grounds.

(3) Any plea of gquilty which is not accepted by
the court or which is subsequently permtted to be
w t hdrawn shall not be used against the defendant in a

subsequent action. Ws. Stat. 8 971.08 (enphasis
added) .
really makes little sense to speak of “the plea”

a plea has been

or

“accept[ing] the plea” or “wthdrawing] the plea and enter[ing]

anot her plea” unless the defendant actually enters a plea.

defendant is sentenced to an indetermnate prison term not

134 The mpjority draws the line too |ow Her e

t he

to
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exceed ten years wthout ever having pled to the offense.
Because | believe that a mninmum standard of crim nal
jurisprudence requires that the defendant enter a plea before he

is found guilty and sentenced, | dissent.
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